Third Dr aft
RESOLUTION ON RESTORATIVE JUSTICE

In 1988, the 200" General Assembly of the Presbyterian Church (U.S.A.) adopted a
statement on “Prison Violence and Nonviolent Alternatives’ that reaffirmed the theology of
previous General Assembliesin urging that “individual Presbyterians and the entities of
the General Assembly . . . advocate a social order where compassion and justice
characterize effortstoward those in the criminal justice system.” The statement went on to
call for “changing a prison system that is based on the concept of punishment to one that
encour agestherestoration of the offender to the community and the development of
alternativesto incarceration.” The statement expressed concern regarding the violent
nature of prisons asinstitutions and expressed “the need to develop a nonpunitive
philosophy that stressesthe use of the least restrictive alter natives to imprisonment,
including community-based corrections.”

In keeping with this and previous General Assembly actions' the Criminal Justice Program
of the Presbyterian Church (U.S.A.) has become an articulate voice within a widespread
movement that is best known asrestorative justice. Restorative justiceissometimes called
transforming or transformative justice, creative justice, relational justice, reparative
justice, or healing justice. It isafairly new term, but it isnot a new idea. Christiansfind
itsrootsin the scriptures of the Old and New Testaments.

Restorative justiceis a creative and constructive alter native to the widespread

under standing of justice asretribution, with itsemphasis on retaliation or punishment.
Restorative justiceis not oriented toward the imposition of penalties, or the exaction of
revenge, or theinfliction of pain, but toward the realization of the biblical visions of shalom
and the kingdom of God. A simple definition of restorative justice is“addressing the hurts
and the needs of the victim, the offender, and the community in such a way that all--victim,
offender, and community--might be healed.”? Restorative justice understandsthat there
can be no satisfactory justice--no justice of God’s doing--without addressing the
consequences of those behaviorsthat we call crime. For restorative justice, peoplereally
matter. Theremust be healing, areturn to wholeness, arestoration of community, so far as
possible--first of all, for those who have suffered because of the har mful actions of others,
but also for those who have engaged in such actions. Without such restoration, theinitial
conseguences of injurious actions continue to play themselves out, and continue to be
suffered, both by the individualsimmediately involved and by the communities of which
they have been a part. Theologically speaking, without restorative justice the laws of
consequence and retribution reign. Restorative justice seeksthereign of God’s
compassionate regard and transforming grace for all of God’s children.

In recognition and celebration of the Criminal Justice Program of the Presbyterian Church
(U. S. A) and itsrestorative justice ministry, we, the Commissionersto the 214" General
Assembly of the Presbyterian Church (U.S.A.):



1. Affirm the guiding principles and practices of restorative justice as a biblically faithful
witnessto God'’sjustice and compassion for all people. Thebasic principlesinclude:

Safety isthefirst consideration of the community. Thefirst step toward restoration
must beto protect those who have suffered and those who are at risk to suffer at the
hands of others.

Theleast drastic interventions, forms of coercion, and social control consistent with
public safety are alwaysto be preferred in dealing with offenders.

The primary focusis on the harms of wrongdoing rather than the lawsthat have
been broken.

Concern and commitment must be shown both to victims and to offenders, involving
both in the process of justice.

Work toward the restoration of victims requires acknowledging their sense of
violation, empowering them, and responding to their needs asthey see them.
Offenders must be held accountable for their actions, expected to take responsibility
for their behavior, and called upon to change.

Offenders should be expected to make restitution whenever possible, not as a matter
of punishment but as an obligation and a means of helping to achieve restoration.
The basic conflict or circumstance that led to the harm should be addressed and
resolved whenever possible.

Affected communities need to beinvolved in therestorative justice process. They
have a stakein itsoutcome. Such involvement will also increase their capacity to
recognize and respond mor e effectively to those conditions and practices within
their community that contribute to crime.

The availability of a continuum of service and treatment optionsin a variety of
settingsis necessary to provide alter natives to incar ceration and other essentially
punitive measures.

The approach must encour age collaboration and reintegration rather than coercion
and isolation. Participation in restorative justice programs by all parties must be
voluntary. Victims must be willing and able to affirm the goals of restorative justice
over those of retribution. Offenders must be provided the opportunity to
participate in restorative justice programs as an alter native to punishment, not as
an additionally imposed penalty. Restorative practices and programs must also be
made available to incar cerated offenders. The community must be willing to

exer cise care and accountability, extending support to victims and acceptance of
measur es by which offenders may be restored to community life.

2. Challenge all Presbyteriansto learn to “do justice” in keeping with restor ative justice
insights and goals.

3. Encourage observance of Criminal Justice Sunday at all levels of the church, utilizing
the excellent wor ship and teaching resour ces on restorative justice in the annual Program
Guidedistributed to all congregations by the Criminal Justice Program.

4. Call upon church sessionsto promote the use of books, study guides, videos and other
resour ce materialsthat reflect a restorative justice per spective, including the “ Justice
Jottings’ newdletter published by the Criminal Justice Program, in their churches



educational programs;® we further call upon church membersto participatein such
programs, and to seek out additional opportunitiesto gain experiential knowledge of the
criminal justice system, e.g., by jail or prison visitation, attendance at court, volunteering
at alocal shelter for the domestically abused, etc.

5. Invite Presbyterians who have experiencein restorative justice ministriesto find
creative waysto sharetheir storieswith their fellow church membersand the larger
church, to bear witnessto the transfor mative possibilities of a justice that is compassionate
and a compassion that isjust; and we urge the Criminal Justice Program office to solicit
such storiesand to use any and all means at its disposal to publish them widely.

6. Encourage Presbyteriansto find concrete ways to become involved in ministries of
restorative justice, e.g., victim offender mediation programs, domestic violence and other
victim assistance programs, community conflict resolution programs, community and
family group conferencing, offender restitution and restoration programs.

7. Encourage church memberswho have criminal acts committed against them to seek out
the support and help of victims' assistance programs as needed; and, where appropriate, to
request legal redressthrough meansthat arerestorative rather than retributive, that allow
for mediation and alter native sentencing rather than incar ceration, and that focus on
accountability and restitution rather than on punishment.

8. Urgetheinvolvement of Presbyterians who work within the criminal justice system--law
enfor cement personnel, probation officers, attorneys, judges, correctional officials, and
others--aswell asthose who help make lawsthat deter mine what constitutes a legal offense
or crime, to exploretogether with their pastors, church educators, and fellow church
member s ways in which to implement restor ative justice practicesin their local
communities.

9. Urgethetheological seminaries of the Presbyterian Church (U.S.A.) toinclude and
promote within their curricula 1) coursework that introduces students preparing for
ministry to the principles and goals of restorative justice, and 2) field education and
Clinical Pastoral Education placements where students can engage in restorative justice
ministries.

10. Urgethe Criminal Justice Program office, the theological seminaries, and all church
sessions and memberswho areinvolved in restorative justice ministries to become infor med
about “best practices’ in restorative justice and to use them as guidelines for the
continuing development and implementation of restorative justice ministries.

11. Call upon the General Assembly Council to recognize the growing acceptance and
critical need for restorative justice approachesin our society, to support the current work
of the Criminal Justice Program office, and to explore ways to expand the funding available
to further develop and extend the restorative justice work and programs of that office.

12. Urgeindividuals, congregations, and gover ning bodies to support legislation that

incor por atesthe principles of restorative justice at the state and federal levels, drawing
upon the resour ces of the Criminal Justice Program and the Presbyterian Washington
Office.

13. Call upon the Presbyterian Washington Office to advocate for the incor poration of
restorative justice principlesand practicesin all relevant federal and state legisation.



14. Direct the Stated Clerk of the Presbyterian Church (U.S.A.) to send copies of this
resolution to the clerks of session of all the congregations of the Church for prayer, study,
and action.

BACKGROUND: BIBLICAL ROOTS

For Christians, all our reflections about the ways in which we seek to order our lives together are
set against the background of the biblical affirmation that every human being is created in the
image of God [Genesis 1:26-27]. Every human being is therefore of intrinsic value or worth.
Every human being is achild of God. Moreover, athough we vary in our human endowments,
we all stand as equals before God. As Moses declares to the Israglites in Deuteronomy 10:17,
“God isnot partial,” and as Peter proclaims to the Caesareans in Acts 10:34, “God shows no
partiality.” Our contemporary conceptions of equality and human rights are deeply indebted to
biblical affirmations of the inherent worth of every human being as a person created in the divine
image and due unmerited regard or respect.

It isalso true, of course, that every human being isasinner. “All have sinned and fall short of the
glory of God” [Romans 3:23]. Taken together, the affirmations that all bear the image of God
and that all have sinned serve as crucia remindersthat it would be a mistake to divide up the
world into two kinds of people--those who are righteous and those who are not; those who are
criminals and those who are not; those who have worth and those who do not; those who deserve
to be punished and those who do not. One sees in the teachings of Jesus a clear subversion of the
universal human tendency to divide up the world between “us’ and “them.” In encounter with the
religious and political authorities of his day, who considered themselves to be good, upright
“keepers of the law,” Jesus declares that his gospel is for sinners, not the righteous [Matt. 9:13;
Mark 2:17; Luke 5:32].

In particular situations, with respect to specific actions and events, we can hardly avoid making
judgments and drawing distinctions between those who have committed offenses called crimes
and those against whom such offenses have been committed. However, we must avoid the
temptation to characterize some people ssimply and indelibly as “criminals’ and othersasnot. In
fact, research suggests that over the course of our lifetimes, most of us will commit some crime
and most of us will also have some crime committed againgt us.* In any event, our feelings and
our judgments against those who have committed even the worst of crimes must not be allowed
to obscure the fact that they are also fellow human beings, also created in God'simage. The
administration of justice toward those who have committed even the worst of crimes against
humanity must take into account that they too are human. As Christians we must further affirm
that they too are individuals for whom Jesus Christ has lived and died. Some criminals may seem
to be beyond redemption, not to mention restoration. That judgment, however, must remain with
God. Our reflections on restorative justice implicitly recognize that we are in no position to make
final judgments about any of our fellow human beings.

Our theology of restorative justice must be clearly rooted in the biblical witness. Here it must be



acknowledged that there is no single idea of justice in the scriptures of the Old and New
Testaments. One reason for thisis that the ancient Hebrews drew no sharp distinction between
what we would call law and morality. Nor did they distinguish as we do between crime and sin.
They did not draw clear distinctions between those obligations placed upon God' s people that we
would consider moral and those we would view as religious. Thus one sometimes finds no
separation between laws or commandments regarding ritual or religious practices and those
regarding behavior toward others. Even the Ten Commandments, for example, include both
commands pertaining to religious practice--sabbath keeping, no making of graven images, no
misuse of Y ahweh's name--and commands regarding behavior toward others--honoring parents,
no stealing, no adultery, no false witness, etc. Throughout the Old Testament the pervasive if
implicit view is that the person who isin right relationship with God must also be in right
relationship with others, and the person who isin right relationship with others must also be in
right relationship with God.

Thus, in the ancient biblical view, the just or righteous individual is precisaly the individual who is
in right relationship with God and with others. Righteousness in the Old Testament

is not behavior in accordance with an ethical, legal, psychological, religious, or spiritual
norm. . . Rather, righteousnessisin the OT the fulfilment of the demands of a
relationship, whether that relationship be with [others] or with God. . .

Generally, the righteous [person] in Israel was the [one] who preserved the peace and
wholeness of the community, because it was he who fulfilled the demands of communal
living. . . . Righteousnessis the fulfilment of the communal demands, and righteous
judgments are those which restore community. . . Thus the constant plea of the prophets
is for righteousness in the gate, for a restoration of the foundations of the communal life.®

From one perspective, the language of law and commandment in the Old Testament is often
regarded as evidence of legalism. Thus, the Old Testament’s “God of law” is often contrasted
with the New Testament’s “ God of grace.” However, as biblical scholars are quick to point out,
thisis acaricature of Old Testament understandings of God and of law. Thisisnot to say that
there are no instances of retributive justice in the Old Testament, or that these scriptures have
nothing to say about the administration of divine or human punishments. Nonetheless, the
fundamental orientation of the Old Testament scriptures is not to demand conformance to moral
or religious law. The fundamental orientation is to sustain--or where broken, to restore--the
covenantal relationships and the covenantal bonds of the human community before God. God's
“righteous judgments” are always oriented toward the salvation, the restoration, the making
whole, of the covenanted community. In the Old Testament, God'’ s righteousness “involves both
justice and compassion as expressed in God' s concern for the weak and vulnerable.”® “On the
human side, righteousness meant life and behavior appropriate to the covenant and embraced all
aspects of an Israglite’ srelations with God and [neighbor]. Its meaning thus ranged from right
worship to care for the poor.”” God's people are therefore enjoined not only to be righteous or
just, but to do justice, as a matter of faithfulness to one another and to God.



To grasp fully the centrality of the biblical idea of restorative justice we need to seethat it is
integraly identified with the biblical vision of shalom. We need to see, further, that God' s people
are called to live toward that vision of shalom. The ancient prophet Micah is best remembered for
his answer to the question of the true worship and service of God. Micah asks rhetoricaly:

“With what shall | come before the LORD, and bow myself before God on high?” He then
answers. “[God] has told you, O mortal what is good; and what does the LORD require of you
but to do justice, and to love kindness, and to walk humbly with your God?’ [6:6, 8] Thisisthe
essence of how to live toward that vision of God’s shalom.

One of the most eloquent expressions of thisvision is expressed in Psalm 72, a prayer for
guidance and support of theruler:

Give the king your justice, O God, and your righteousness to aking's son.

May he judge your people with righteousness, and your poor with justice.

May the mountains yield prosperity for the people, and the hills, in righteousness.

May he defend the cause of the poor of the people, give deliverance to the needy,

and crush the oppressor. . .
In his days may righteousness flourish and peace abound, until the moon is no more.
Psalm 72:1-4, 8

The justice that God calls forth from us, again, is not to be understood smply as alega
transaction, nor a measured righting of awrong. It is dynamic, creative, transformative. In
particular, it shows a specia regard and concern for the weak, the disadvantaged, and the
vulnerable, and its fruit is peace. “The effect of righteousness,” says the prophet Isaiah, “will be
peace’ [Isa 32:17; cf. 48:18; 57:2; 59:8; 60:17; Ps. 85:10; Zech. 8:16].

When we turn to the New Testament, this perception of how we are to live together justly in
community is sharpened and even more clearly displayed. What isit that Jesus enjoins, above all,
upon his disciples? “Strive first for the kingdom of God and its righteousness .. . .” [Matthew
6:33]. The “kingdom of God,” that is, God's dominion or realm or reign, entails a certain way of
being and action, away of righteousness, away of justice and compassion.

In the teachings of Jesus, the kingdom of God becomes the dominant metaphor to denote the
world as envisioned by the Old Testament prophets. Jesus vision of God’s reign recalls and
renews the Old Testament vision of shalom. Jesus' life and ministry incarnate this divinely
authored commonwealth in which release is proclaimed to the captives, the oppressed are set free,
and debtors are given a new lease on life [Luke 4:18]; the blind receive their sight, the lame walk,
lepers are cleansed, the deaf hear, the dead are raised, and the poor have good news preached to
them [Matthew 11:5; Luke 7:22]. In asaying that hearkens back to Micah, Jesus renders his own
version of what God requires of God's people: Not simply the scrupulous keeping of the
religious rituals, customs, and laws, but rather “justice and mercy and faith.” These, according to
Jesus, are “the weightier matters of the law” [Matthew 23:23].

Moreover, in the teaching of Jesus there is a clear rgjection of the law of retribution. One



expression of thislaw isthe familiar lex talionis, which calls for an eye for an eye, atooth for a
tooth [Leviticus 24:20]. Understood in its historical context, the lex talionis was probably
formulated to place limits on vengeance, or blood revenge. It represented a mitigation of
retaiation at atime when the members of an ancient tribe or clan might be inclined to inflict even
greater injury upon an offending individual or group than was inflicted upon one or more of their
own. In effect, the lex talionis prescribed a limit to vengeance: do no more harm than was done
to you!

Nonetheless, in one of the antitheses of the Sermon on the Mount, Jesus takes up and
unambiguoudly rejects this formulation of justice. Traditionally, Jesus words at this point have
been trandated, “Do not resist one who is evil” [Matt. 5:39; RSV]. Many contemporary
trandators point out, however, that this does not adequately capture Jesus apparent meaning, and
leaves his statement open to the charge of passive acceptance of evil and wrong-doing. A better
trand ation would be “do not react violently [or, retaliate] against one who is evil.”® Jesus goes on
to cal for love of enemies, rather than hate. We are to pray even for those who persecute us,
recognizing that God's grace and good will are not parceled out according to our sense of justice.
Rather, God makes the sun to rise on the evil and the good, and waters the righteous and the
unrighteous alike with rain [Matthew 5:38-48]. Clearly, divine justice bears little correspondence
to human evaluations of merit. And we are to act accordingly, says Jesus [Matt. 5:48].

Three stories in the Gospels most vividly portray Jesus understanding of the kind of justice that
identifies God' s reign among us. The first of these is commonly known as the parable of the
Prodigal Son. The central figure of the parable and the real prodigal, however, isthe father. By
all rights, the father could have disowned his dissolute and rebellious son. The son, by the same
token, when he comes to his senses, recognizes that he no longer has any right to the privileges of
ason. He can only hope to be accepted and treated as a servant. But the father provesto be
prodigal in forgiveness and love, and receives his lost son back into the fold. The elder brother
rightly judges that his dissolute sibling has no right to such treatment, but wrongly resents the
father’s mercy and acceptance. The father, insisting that he has done his elder son no injustice,
also insists that he will not be denied the joys of restoring the younger son to his placein the
family again. [Luke 15:11-32]

A similar messageis proclaimed in Jesus parable of the Laborersin the Vineyard. Some of the
laborers put in afull day’s work, while others show up late and put in as little as an hour. At the
end of the day, however, each one gets paid the same. Those who have borne the heat of the day
protest that they should get paid more, but the owner of the vineyard reminds them that they have
received everything promised to them. The owner insists that he is within hisrights to give those
who showed up late aliving wage as well. Clearly, the owner does not feel bound to hand out his
payments according to what each laborer deserves. Rather, without cheating anyone, he gives to
each what they need [Matthew 20:1-15]. Asin the previous parable, God' s justice is not defined
in terms of human merit. The waiting father does not punish, nor does the vineyard owner
reward, according to what is deserved. In the parable of the Laborersin the Vineyard the basis
for justice is need, in this case aday’s pay, aliving wage. In the parable of the Prodigal Father the



basis for justice is restoration, bringing the dissolute son back into the family fold again as a son.

The third story is that of the woman taken in adultery, told in the Gospel of John [8:1-11]. Here
again, Jesus refuses to acknowledge as a basis for justice what the woman deserves. Her guiltis
not in question. The punishment prescribed by ancient law is not in contention or doubt. What is
put into question is the right of anyone to condemn her, to put her to death. At no point does
Jesus excuse her behavior. When he dismisses her, he tells her to sin no more. But we are left
with the clear judgment that it would have been unjust for anyone to condemn her. Truejustice
demanded her release and her return to the community from which she was taken. \When we who
constitute communities of Jesus' disciples encounter this story today, surely we are caled to
receive back into our midst and to restore into our fellowship those who, like this woman, have
violated the covenants of our life together.

When we turn to the writings of Paul we encounter a similar rejection of justice understood as
retribution. 1f Jesus taught that we are to pray for those who persecute us, Paul says that we are
to bless them [Romans 12:14]. He then goes on to say, “Do not repay anyone evil for evil, but
take thought for what is noble in the sight of all” [Rom. 12:17]. He commands the Christians at
Rome never to avenge themselves, asserting that such prerogative belongs only to God.® And he
concludes this striking passage by exhorting, “Do not be overcome by evil, but overcome evil
with good” [12:21]. Such teaching is clearly in keeping with the spirit of Jesus call to widen the
circle of our concern to include our enemies, and to love them rather than hate them. In addition,
Paul’ s teaching makes it unmistakably clear that we are not merely to countenance evil without
taking revenge or exacting retribution. Rather, we are to take positive action to overcome evil, to
diminish its effects, to alleviate its harm, to subvert its power, by doing good.

Neither Jesus nor Paul denies the reality of evil in the world. Neither denies that great suffering
and harm result from such evil. On the one hand, there is great need to show love and
compassion toward those who suffer. In Jesus parable of the Good Samaritan we see just how
central is such compassion to the fulfilment of the great commandments, to love God and
neighbor. However, what is most remarkable about Jesus' proclamation of the gospel and Paul’s
subsequent theological formulation of al that was reveaed in the life, ministry, death, and
resurrection of Jesus Christ, is the insistence that God does not deal with human evil and sin by
seeking retribution or plotting the destruction of those who sin. To the contrary, God takes the
initiative in trying to overcome evil with good. As Paul put it to the Romans, “While we were yet
sinners Christ died for us’ [Romans 5:8]. The Pauline doctrine of justification, so central to our
understanding of the Christian faith, is premised upon this affirmation of God's gracious solicitude
toward us. It declaresthat God accepts us as just, as righteous, as set right in our relationships
with God and others, quite apart from our deserving. Not that we are already just, or righteous,
or in right relationship with God and al our neighbors, but that God so cherishes us and regards
usthat it may be so. This can only mean that God' s justice is oriented not toward retribution but
rather toward “healing, reconciliation, the restoration of relationships.”*® Paul clearly understands
that on this account we no longer regard one another from the limited perspective of those who
are subject to the law of measure for measure [cf. Matthew 7:1-2]. Now we regard one another



from the transformed perspective of those who have been grasped by the law of love and grace.
And it is on this basis that we have been given our ministry of reconciliation. [cf. I Corinthians
5:16-21]

Whenever anyone is ordained to be a deacon, an elder, or a Minister of Word and Sacrament in
the Presbyterian Church (U.S.A.), he or sheis called upon to answer in the affirmative the
following question: “In your ministry will you try to show the love and justice of Jesus Christ?’
In the biblical perspective it becomes evident that love and justice are understood to be so
integrally related that one can hardly have the one without the other. The righteousness of God
is, in effect, the love and justice of God. In Jesus Christ, God’s Righteous One [cf. Acts 3:14;
7:52; | Cor. 1:30], we see thislove and justice incarnated in the world of human affairs.
Restorative justice recognizes that there can be no justice without love. It also recognizes that
love must be embodied in relationships and institutions that are just. Justice “is the form in which
and through which love performsits work.”** And, as affirmed in a statement adopted by the
184" General Assembly of the United Presbyterian Church in 1972, “the law of love is the
criterion for justice.”** Thus we speak of alove that isjust and ajustice that is loving.

In 1978 the 118" General Assembly of the Presbyterian Church U. S. adopted a statement on
“The Church and Criminal Justice” that also spoke directly from thisinsight:
Always, with al people, God is both loving and just, just and loving. God'sloveis God's
justice, and God' sjustice is God' s love. That God is the God of loving justice, and just
love. And true human justice and true human love can only be areflection of the unity of
justice and lovein God. . .
Human justice that reflects God’ s loving justice and just love . . . involves concern to
correct socia situations and institutions that cause or nurture the fear, sickness,
hel plessness, and despair which lead to anti-social behavior. It involves the concern to see
that laws are not made or enforced to the disadvantage of the poor and powerless and to
the advantage of the rich and powerful. In short, it means criticizing and correcting every
political or legal structure or practice in which equal justice for al really means that some
are more equal and have a better chance than others.
Thus, restorative justice exhibits a concern for the welfare of the whole of society, recognizing
that what we call crimina behavior is never smply a matter of individual acts of violation but also
invariably areflection of basic social vaues, structures, and systems of inequality.

In sum, in the Old Testament, aworld of loving justice and just love is envisioned in terms of
shalom. Inthe New Testament, the dominant metaphor to express this vision is the kingdom of
God. We are called to live toward this vision by practicing a restorative justice that focuses on
addressing the harm, suffering, violence, exploitation, and degradation of human beings that result
from violations of acommunity’slegal or moral norms as well as other means by which lifein
community is jeopardized, relationships are broken, people are divided, and there is need for
restoration.

CURRENT SOCIETAL REALITIESIN THE LIGHT OF RESTORATIVE JUSTICE



“Let us begin with afundamenta realization,” writes Richard Quinney at the beginning of his

book, CRIMINOLOGY AS PEACEMAKING, co-edited with Harold L. Pepinsky:
No amount of thinking and no amount of public policy have brought us closer to
understanding and solving the problem of crime. The more we have reacted to crime, the
farther we have removed ourselves from any understanding and any reduction of the
problem. In recent years, we have floundered desperately in reformulating the law,
punishing the offender, and quantifying our knowledge. Y et this country remains one of
the most crime-ridden nations. In spite of al its wealth, economic development, and
scientific advances, this country has one of the worst crime records in the world.™

Although restorative justice is not limited in its concern to the workings of the “criminal justice
system,” that is usually the point at which it begins to identify the larger social problems and
practices that must be addressed in order for restorative justice principles and practices to be
implemented. Restorative justice commends itself, first of all, asa biblically faithful
alternativeto aretributive, punitive criminal justice system. Infact, it isonly with significant
qualification that we may even speak of the “crimina justice system.” In far too many respects
this system is unjust.

In the first place, research suggests that, nationally, “only about 3 percent of all serious crimes
result in a sentence of imprisonment. Thisis not because of overly lenient judges, but due to the
inherent limitations of the reactive system itself.”** Most crimes either are never reported or do
not result in an arrest. Yet it iswidely believed that punishment of criminals, especialy by
incarceration, is a primary factor in the deterrence of criminal behavior. On the other hand, there
are now some 2 million peoplein U.S. prisons and jails. Thisis the highest rate of incarceration in
the industrialized world, recently surpassing even that of Russia.’® If the prospect of incarceration
were an effective deterrent to crime, one might expect the crime rate in the United States to be
among the lowest in the world. Moreover, if capital punishment were an effective deterrent
against capital crimes, one would expect the murder rate in the United States to be among the
lowest in the industrialized world, and lower in those U. S. states that practice capital punishment
than in those that do not. None of these expectations is borne out by the facts.'

The following circumstances are telling: Of those in our federal prisons, nearly two-thirds have
been convicted on drug-related charges. As many as 80% are in need of treatment for substance
abuse, but fewer than half of our jails and prisons provide drug treatment. Drugs are often easier
to obtain in prison than on the street. Over 45% of the inmates in our nation’s prisons are African
Americans, most between the ages of 18-34." The percentages are often higher in county jails.
A 1995 report documented that at any given time nearly one in three young black men in the age
group 20-29 is under some form of criminal justice supervision--either in prison or jail, or on
probation or parole.’® Increasing numbers of those in prisons and jails are Hispanic. Many are
non-citizens. Incarceration rates for adult females, most of whom are African American or
Latina, have quintupled in the past two decades. There are increasing numbers of youth, as
prosecutors succumb to public pressure to try juveniles as adults.”® In the twelve years from
1985-1997, the number of offenders under age 18 in state prisons more than doubled. The
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likelihood that a youth under age 18 arrested for a violent offense would be sentenced to prison
also almost doubled during this period. Some 60% of youth in state prisons are African
American.

Many of thosein our prisons and jails are mentally ill, an estimated 284,000 in 1999. In a 1996
survey over one-third of jail inmates reported some physical or menta disability. Our prisons and
jails have become dumping grounds for people our society does not wish to deal with in other
ways. At the same time that prison-building has become a growth industry, educationa and
rehabilitative services in prisons have been cut back or eliminated altogether. The money isthere
to lock them up, but not to try to help them become human beings who can function effectively
and safely in a“free” society. The Department of Housing and Urban Development estimates that
it costs over $40,000 a year to keep someonein jail in New Y ork City, while $12,500 would
provide affordable housing plus food and support services to a homeless American.® Thereis
also atrend toward privatization of prisons, an economic proposition only so long asthereisa
dependable supply of prisoners. Recognizing the inherent conflict of interest between the
economic imperatives of private for-profit institutions and the long-term interests both of
prisoners and society, in 1999 the 211" General Assembly of the Presbyterian Church (U.S.A.)
adopted a policy opposing prison privatization.

The dramatic increase in the rate of incarceration of adultsin American society has also been
accompanied by a serious erosion of juvenile justice programs.
The juvenile justice system in the United States was introduced a hundred years ago, in an
attempt to emphasize individualized treatment and rehabilitation, while shielding young
people from rampant abuses in the adult prison system. Over the past decade,
punishment, retribution, and incarceration have once again become society’ s prescription
for trouble youth. Since 1993, forty-three states have changed their laws to make it easier
to send youth into the adult criminal justice system.?
As with the adult population in jails and prisons, these youth are disproportionately from minority
groups. The overwhelming maority have committed nonviolent offenses, mostly property crimes.
They are much less likely than adults to receive due process, including legal representation, in
juvenile courts. Injail or prison, they are especialy vulnerable targets for all kinds of abuse,
including physical and sexual abuse, from other prisoners, guards, and staff. Y outh incarcerated
with adults are eight times more likely to commit suicide than youth in juvenile facilities, and they
have a much higher rate of re-arrest.?

In 2000 the prison population in the United States rose for the twenty-eighth consecutive year. In
mid-2000, onein every 142 U. S. residents--including approximately one out of every 76 men--
wasinjail or prison. At current incarceration rates, one in every 20 persons can be expected to
serve timein prison during their lifetime. For African American men and women, the figure is one
in six. Newborn black males have a greater than one in four chance of going to prison during
their lifetime. There are now four times as many adults in our nation’s jails and prisons as there
were just two decades ago.
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Meanwhile, crime rates for serious offenses are now reported to be at their lowest levels since
1978.%2 How can this anomaly be explained? Isit that incarceration has proven effective as a
deterrent, after all? The evidence suggests otherwise. Three important factors would seem to be
most responsible. On the one hand, the period in question was marked by unprecedented
economic prosperity. Even though the benefits of this prosperity fell disproportionately to those
with higher incomes, in 2000 the unemployment rate reached its lowest point in over 30 years.**
Secondly, the general ageing of the U. S. population means that there are now proportionately
fewer males between the ages of 15-30, the demographic group most likely to commit offenses.
These two facts, when combined with increased funding of crime prevention, including larger
numbers of law enforcement personnel, have probably been most significant in reducing the rate
of felony crimes.

On the other hand, the two major sources for measuring crime rates, the FBI Uniform Crime
Reports and the National Crime Victimization Survey, only include crimes for which thereis an
identifiable victim other than the offender him/herself. Thus most drug offenses (as well as
prostitution and gambling), are not included in either measure. Increasingly longer sentences,
combined with the enormous increase in arrests and incarcerations for drug-related crimes, would
seem to account for most of the burgeoning population in the nation’ s jails and prisons.?® Another
possible contributing factor is mandatory sentencing laws, e.g., “three-strikes-and-you’ re-out”.
The dramatic rise in the numbers of incarcerated persons in the United States has little to do with
the amount of crime being committed. Rather, it reflects increasingly punitive attitudes toward
persons identified as criminals, most of whom are poor people of color.

In 2000, the 212" General Assembly of the Presbyterian Church (U. S. A.) called for a
“Moratorium on Capital Punishment.” The primary rationale was the * strong evidence that the
death penalty is applied in aracist manner.” Thetragic redlity isthat a pervasive racism in our
society isreflected at every level of the criminal “justice” system, not just on death row. The
grossly disproportionate numbers of African-Americansin our nation’s prisons and jails provide
the most obvious but hardly the only evidence that there is little that is just about the way in which
punishment and incarceration are being used by our society as means of social control. One
especialy grievous example: sentences imposed on persons arrested for using crack cocaine, who
are mainly African Americans, are up to a hundred times more severe than sentences imposed on
those arrested for using powder cocaine, who are mainly whites.?® Those who end up in U.S. jails
and prisons are disproportionately people of color, poor, young, male, inner-city, non-citizen,
mentally ill, and disabled. Our jails and prisons have become warehouses for the unwanted, the
socia marginalized, the powerless. Thisis not to say that the incarcerated are innocent of the
crimes for which they have been convicted. They have been “criminalized” to such an extent,
however, that it is clear there must be other major social dynamics at work.

The criminalization practices in our society are a manifestation of societal scapegoating, of which
race, social class, and socia deviancy are mgjor dimensions.
Persons who become known and labeled “ criminals’ are but a small, biased sample of
society. According to research studies, most persons in the general population have
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committed offenses, a substantial portion so serious that they could have resulted in prison
terms had they been apprehended, arrested, and convicted. Unapprehended, however,
they are not known as “criminals.” %

In fact, the process of criminalization can hardly be understood without the recognition that many
harmful and socially costly acts are never even treated as crime. The harmful behaviors of the
poor and socially disadvantaged are far more likely to be legidated against and thus defined as
crime than are the harmful behaviors of the socialy privileged. Thus the very determination of
what constitutes crime is already biased, because “most of the dangerous acts of the well-to-do
have been excluded from the definition of crimeitsalf.”#® The process of criminalization continues
to disadvantage the poor at every subsequent stage of the criminal justice process. “ For the same
criminal behavior, the poor are more likely to be arrested; if arrested, they are more likely to be
charged; if charged, more likely to be convicted; if convicted, more likely to be sentenced to
prison; and if sentenced, more likely to be given longer prison terms than members of the middle
and upper classes.”® The vast majority of those who become identified as criminals and end up in
our nation’s jails and prisons constitute an unrepresentative segment of our society whose
disadvantageous circumstances are exploited and further compounded by our criminal justice
system at the same time that many of the dangerous and harmful actions of the socially privileged
escape legal sanction. The implicit assumption of most citizens that our retributive crimina
justice system provides for the imposition of criminal penalties and punishments that correlate
closely with degree of harm done must be thoroughly challenged.

In 1972 the 184™ General Assembly of the United Presbyterian Church called for “the abolition of
prisons as they now exist,” an action that was reaffirmed by the 200" General Assembly of the
Presbyterian Church (U. S. A.) in 1988. Since then, the situation has only become worse. Our
nation’s prison system is a classic example of the failure of good intentions. At the turn of the
nineteenth century the Quakers had become leading proponents of incarceration as a more
humane method of dealing with offenders than the physical punishments and public humiliations to
which offenders were commonly subjected at the time. The goa was rehabilitation, and it was
thought that a period of detention would alow the prisoner to reflect upon the error of hisor her
ways as a hecessary step toward penitence and reform. Hence prisons came to be called
penitentiaries. Imprisonment came to be justified as a means to rehabilitation. The failure of
imprisonment to accomplish rehabilitation, however, has now resulted in a new justification--
retribution. People are sent to jail, it is supposed, because they deserve to be punished. They
must be given their “just deserts.” They must “pay their debt” to society. Justice demands the
exaction of such apenalty. The more serious the crime, the more serious the penalty, that is, the
longer the period of imprisonment.

However, as we have just seen, thereislittle that is just about the way in which penalties of
imprisonment are actually imposed. Thisiswidely known to be the case with respect to capita
punishment,® but it is no less the case for imprisonment in general. Moreover, imprisonment has
done little to reduce crime or increase public safety. What happensin prison is that offenders
“servetime.” Prisons, in fact, often function as schools for crime. This year some 600,000
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persons convicted of crimes will leave the nation’ s jails and prisons and rejoin society. Two-thirds
of them will be rearrested within three years.* Finally, the redlities of lifein prison are such that
imprisonment serves not only as punishment but for punishment. Not only are people locked up
in prison, they are then subjected to an environment permeated with individua and institutional
violence. In addition to the dehumanizing, degrading features of institutionalized confinement,
many prisoners themselves become victims of rape, extortion, theft, and physical assault. Given
that most offendersin our jails and prisons have been convicted of non-violent offenses, the
punishment resulting from their incarceration often exceeds even the bounds of retribution. As
the 184™ General Assembly of the United Presbyterian Church declared already in 1972:
“In the light of human reason, human decency, and human dignity prisons stand as atragic
reflection of failure of society and ourselves to achieve community. Ironicaly, they
victimize not only the keepers and kept alike, but society aswell. Lamentably, prisons and
jails survive and thrive because of an adherence to the alleged value of punishment which
precludes arationa system of individual and community protection.”3?

Despite the overwhelming failures of our prison system, spending on prisonsin the United States
grew from $7 billion in 1980 to $45 billion in 2000--and there is still an oversupply of prisoners.®
This would suggest, again, that there are forces at work in our criminal justice system that have
little to do with the creation of a society that is safer, more just, more humane, and more whole.

It isasif our society believesit can solve the problem of crime by banishing al offenders from our
midst, though of course we succeed in banishing few but the most under-privileged, powerless,
and disadvantaged, and most of these only temporarily. The inequities and irrationalities of our
incarceration practices reflect the extent to which the desire to punish is driven by fear, anger, and
the spirit of revenge. 1t seems unlikely that the general public can be persuaded to act more
equitably, more rationally, or more humanely without addressing the deep reservoir of negative
feelings that motivate so much public discourse about crime.

This raises the question of whether restorative justice has anything to say about, and to, those
who are victims of crime. In comparison to retributive justice, restor ative justice commends
itself as an approach to justice that takes mor e fully into account the actual harm done to
and experienced by victims, whose needs it seeksto address. In our present system crimeis
understood first of all as an offense against the state. Criminal cases, for example, are designated
in such terms. Sate of VS. . Legal cases are defined and
conducted within an adversaria framework that discourages admission of guilt and sets up awin-
lose contest between plaintiff and defender. Typically, the criminal justice system isinterested in
the victims of crime chiefly for their evidence or testimony, not with aleviating the actual injury,
loss, or traumathey have suffered. The aim of criminal proceedings, from the state’ s perspective,
IS to secure a conviction, or to force a plea-bargain, in order to dispose of the case. What
happens to the victim often remains incidental to the aims of the system.

Consequently, victims often report that the conviction of an offender does little to remedy the
distress caused by the offense. In many cases a victim has no opportunity to discover the
motivations of the offender, and therefore no way to give meaning to, or make sense of, the act
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that she or he has suffered. Was there some reason the offender singled the victim out? Or wasiit
arandom act? Isthe offense part of a pattern? |Isthe offender likely to commit the same offense
against the same victim again? In an adversaria judicia system, where offenders are encouraged
to deny culpability and prosecutors downplay mitigating circumstances, victims have few
resources to interpret the significance of the injuries done to them and offenders have incentives
not to admit to anything for which they could be held accountable.

A major study afew years ago by the National Criminal Justice Commission confirms this genera
picture. The Commission concluded, in part, that “crime victims are often revictimized by the
justice process. They are sometimes shuffled around by the bureaucracy, questioned insensitively
by police, subpoenaed by courts, mystified by procedures needed to get restitution, kept ignorant
of important court dates, and denied possession of their own property being held as evidence.”

Further testament to the inadequacies of the current system is the so-called victims' rights
movement. Because victims have often felt that their feelings and injuries have been inadequately
addressed by prevailing criminal justice practices, many are now demanding a greater say in
judicia and sentencing procedures. The victims' rights movement and the restorative justice
movement share the concern to be responsive to the felt needs of victims. Insofar as the victims
rights movement is fueled by a desire for greater retribution or revenge, however, its goals are
directly at odds with the goals of restorative justice. It would be unfortunate if the energies this
movement concentrates on securing a greater voice for victims in the criminal justice system
simply add to the impetus toward harsher punishments. It remains to be shown, moreover,
whether the imposition of harsher penalties contributes in any positive way to the resolution of the
distress and hurt that are common to most victims. On the other hand, restorative justice
programs have been involving victimsin creative and constructive resolution of crimina cases for
many years with positive outcomes for participating victims.®

The many restorative justice success stories have been corroborated by severa research studies.
One of these, alarge multi-site study of victim-offender mediation programs with juvenile
offenders found the following: 1) In cases referred to the four study-site programs during a two-
year period, 95% of mediation sessions resulted in a successfully negotiated restitution agreement
to restore the victim’ s financia losses; 2) Victims who met with offenders in the presence of a
trained mediator were more likely to be satisfied with the justice system than were similar victims
who went through the standard court process (79% vs. 57%); 3) After meeting offenders, victims
were significantly less fearful of being re-victimized; 4) Offenders who met with victims were far
more likely to complete their restitution obligation successfully than were similar offenders who
did not participate in mediation (81% vs. 58%); and 5) Recidivism rates were lower among
offenders who participated in mediation than among offenders who did not (18% vs. 27%);
moreover, participating offenders’ subsequent crimes tended to be less serious.®

When we think about victims and the injuries they suffer due to criminal behavior, we think first

of al those who have had crimes committed directly against them. There are many others,
however, whose lives are also diminished by crime. In a statement on “The Church and the
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Victims of Crimes,” the 120" General Assembly of the Presbyterian Church U. S. identified the
following as victims:
Persons whose bodies are assaulted, violated, and murdered, and their families or
survivors,
Those who are intimidated, harassed, and coerced,;
People whose property is damaged or stolen;
People whose lives are disrupted by criminal behavior of community or family members;
Consumers who pay higher prices because of “white collar” offenses, employee theft, or
greed and mismanagement by businesses and corporations,
Taxpayers whose money supports a cumbersome and often ineffectual system of justice
and imprisonment.*’

Thislist is suggestive, not exhaustive. It reminds us that crime tears at the socia fabric, its
conseguences ripple through the whole of society. It should also remind usthat crimeis
pervasive, and that no part of society can insulate and isolate itself either from crime or its effects.
Among those who suffer most on account of the harmful actions of others are two categories of
victims that merit specia mention.

It is estimated that over 10 million children in the United States have experienced the
incarceration of aparent. Nearly half of the incarcerated parents are African American; another
20% are Hispanic. Black children are nine times as likely, and Hispanic children are three times as
likely, to have a parent in prison as white children. There are now over 1.5 million children with
one or both parentsin prison. The implications of this are very troubling:
Studies show that children of parents in prison, most already suffering from the effects of
high poverty rates, substance abuse by their parents, as well as neglect and abuse by their
parent or others, are at greater risk than other children of almost every bad experience
imaginable: depression, acting out, poor academic performance, early pregnancy,
substance abuse, post-traumatic stress disorder, shame, self-loathing, survivor guilt,
flashbacks, and problems with sleep and concentration. Here again, the prison industry
guarantees future business for itself.®

In addition to the injustices and irrationality of current imprisonment practices with respect to
those who are incarcerated, add the injustices and horrendously undesirable consequences that
bear down upon their children who, in this context, must be regarded as innocent victims.

A second and similarly innocent category of victims are those women, children, and men who are
victims of what is called domestic violence. There is nothing very “domestic” about such
violence, of course. From verbal abuse to physical assault, from rape and incest to murder, such
violence generates fear, pain, and terror in untold numbers of human beings. Most domestic
violence never gets reported, so we can only guess at the magnitude of this problem. Consider
the following comparison, however: During the Vietham War some 58,000 servicemen were
killed, their names now inscribed on the wall of the Vietnam Memoria in Washington, D. C.
During the same period, some 54,000 women were murdered in acts of domestic violence.®*® To
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most of us they remain completely anonymous, the stories of their lives perhaps never to be told.

A good hit is known, however, about what it is like to be a surviving victim of domestic violence.
The need for survivor victims to be protected, heard, believed, respected, supported, and helped
has been identified and affirmed by the General Assembly of the Presbyterian Church (U. S. A.) in
its adoption of a“Domestic Violence” policy in 2000.* The realities of domestic violence
highlight in a dramatic way some of the mgor challenges for a theology and practice of restorative
justice. An emphasis upon restoration of relationships in a domestic situation without due
attention to safety, protection, accountability, and effective treatment or rehabilitation can be
deadly. Women (or men) who have been serioudly abused by their spouses or domestic partners
can hardly be expected to extend forgiveness and seek reconciliation without substantial
assurances and evidence that they are not likely to become victims again. Indeed, the emotional
scars of domestic violence and sexual abuse are often so deep that it is not possible to achieve a
full recovery, or afull restoration of relationships, to the state before the violence or abuse
occurred. In such casesrestorative justice ams, first of all, to provide the necessary safety,
protection, and support that survivor victims need to be able to move beyond their trauma and
fears. Then restorative justice aims to accomplish as much healing as possible, e.g., to restore
whatever relationships can be restored and/or to help the survivor victims to regain sufficient
sense of wholeness to be able to engage in meaningfully close relationships in the future.

At the same time, restorative justice insists upon holding the perpetrators of domestic violence
and abuse accountable for their actions. Restorative justice always maintains that those who have
violated others, whether through criminal actions or by means of other behaviors that harm
individuals and impair relationships, must take responsibility for their actions and become subject
to some process of personal transformation for restoration to be achieved.

Restor ative justice commends itself, thirdly, asa way of thinking that provides a critique of
social structures and systems whose consequences ar e har mful whether or not they result
from illegal practices. Retributive justice isfocused on violations of law. When laws are
broken, it wants to know what happened, who did it, and what punishment is deserved.

Relatively little attention is given to repairing the damage that has been done. Nor does
retributive justice concern itself with legal manifestations of harm and violence. Restorative
justice recognizes that harm and violence can be done even when laws are not broken. Ina
restorative justice perspective, as we have already seen, the institutionalization of racial and class
prejudices in systemic structures of violence cannot be ignored. Domestic violence was a concern
well before the law recognized that rape and other forms of unacceptable violence anong
intimates were crimes. Restorative justice remains concerned that still other forms of abuse that
would beillegal if committed against strangers continue to take place without legal censure within
“domestic” situations.

Unfortunately, there are still many other ways in which harm can be done to others that are

“perfectly” legal. For decades mgjor cigarette companies denied the validity of scientific research
documenting the harmful effects of smoking, and still they are free to promote their productsto a
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vulnerable public. Employers offer more part-time jobs and fewer full-time jobs to unskilled
employeesin order to avoid providing health care and other benefits. Corporate executives award
themselves huge saaries and even larger bonuses while laying off thousands of hourly employees,
blaming declining markets and revenues. Politicians reward mgjor party benefactors with
government contracts, corporate subsidies and income tax breaks that redistribute wealth and
social power toward even greater disparity.

Restorative justice is not a panaceafor al our socia ills. However, because it focuses on harm
and need, not just on assigning guilt and fixing blame, it offers a critical lens through which to see
what is going on in society that offends the sense of justice. Because it focuses on relationships,
not just legal infractions, it recognizes violations of equality, justice, and love that constitute
abuses of power, that diminish prospects for life, and that fracture and destroy the bonds of
community.

Finally, restorative justice commendsitself as a way of thinking substantively and acting
concretely in order to begin to embody the biblical vision of shalom, or the kingdom of
God, asarealm of justice, love, and peace for all of God’s children. Many restorative justice
practices have aready been tried and found effective in bringing about a transformation in the
livesin victims, offenders, and the communities of which they are apart. Victim Offender
Mediation Programs, community conflict resolution programs, victim assistance programs, and
family conferencing programs are prime examples. Restorative justice is not a particular program
or cluster of programs, however. Itisaway of thinking about the demands of justice and a way
of working with victims, offenders, and communities to achieve the goa of repairing harm,
restoring relationships, healing individuals and society so far as possible. It owes much of its
support to people whose experiences working within the criminal justice system have convinced
them of the need to change the way we deal with the events we call crime and with the people we
call offenders and victims. Reflection upon those experiences in the light of the biblical vision of
justice has led to a number of widely accepted principles that have come to define the restorative
justice approach.

RESTORATIVE JUSTICE PRINCIPLES

As noted previoudly, a simple definition of restorative justice is “addressing the hurts and the
needs of the victim, the offender, and the community in such away that al--victim, offender, and
community--might be healed.”* Basic principlesinclude:

1. Safety isthefirst consideration of the community. The first step toward restoration must be to
protect those who have suffered and those who are at risk to suffer at the hands of others.

2. Theleast drastic interventions, forms of coercion, and social control consistent with public
safety are always to be preferred in dealing with offenders.

3. The primary focusis on the harms of wrongdoing rather than the laws that have been broken.
4. Concern and commitment must be shown both to victims and to offenders, involving both in
the process of justice.

5. Work toward the restoration of victims requires acknowledging their sense of violation,
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empowering them, and responding to their needs as they see them.

6. Offenders must be held accountable for their actions, expected to take responsibility for their
behavior, and called upon to change.

7. Offenders should be expected to make restitution whenever possible, not as a matter of
punishment but as an obligation and a means of helping to achieve restoration.

8. The basic conflict or circumstance that led to the harm should be addressed and resolved
whenever possible.

9. Affected communities need to be involved in the restorative justice process. They have a stake
in its outcome. Such involvement will also increase their capacity to recognize and respond more
effectively to those conditions and practices within their community that contribute to crime.

10. The availability of a continuum of service and treatment optionsin a variety of settingsis
necessary to provide aternatives to incarceration and other essentially punitive measures.

11. The approach must encourage collaboration and reintegration rather than coercion and
isolation. Participation in restorative justice programs by all parties must be voluntary. Victims
must be willing and able to affirm the goals of restorative justice over those of retribution.
Offenders must be provided the opportunity to participate in restorative justice programs as an
aternative to punishment, not as an additionally imposed penalty. Restorative practices and
programs must aso be made available to incarcerated offenders. The community must be willing
to exercise care and accountability, extending support to victims and acceptance of measures by
which offenders may be restored to community life.

As affirmed by the 118" General Assembly of the Presbyterian Church U. S.:
Human justice that reflects divine justice will attempt specifically to “rehabilitate” or
“reintegrate’ social offendersin such away that they are enabled to live freely and
responsibly in a community with other people. . . . It meansthe rejection of al procedures
that expect people to become free and responsible while at the same time denying every
possihility of exercising freedom and responsibility. It means devising procedures that
with patience, helpful supervision, discipline, and due precaution encourage and enable
people to practice--learn by doing--freedom and responsibility.*

Restorative justice recognizes the need, first of all, for victims and potential victimsto be
protected. Therefore, it accepts the limited necessity for coercive forms of restraint, including
incarceration, for some offenses. The primary purpose of incarceration, however, must be to
protect victims and society, not to punish offenders. From a restorative justice perspective,
punishment is not viewed primarily as an abstract notion regarding what seems to be required to
restore the balance of justice. Rather, punishment is recognized to involve the deliberate infliction
of pain--physical, mental, emotional, or psychological--on a human being.*

Strong arguments have been made on behalf of punishment. These arguments, however, focus on
past behaviors, and address society’ s conventional sense of justice. Restorative justice regards it
as equally important to focus on future behaviors, and calls for atransformation in society’ s sense
of justice. Restorative justice believes that the deliberate infliction of pain may only compound
whatever injury already has been done. Too often punishment fuels the anger and resentment of
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the punished, contributing to the perpetuation of the cycle of violence. Restorative justice calls
for a profound shift in perspective, away from punishment toward accountability and restitution,
away from vengeance and retribution toward healing, restoration, and forgiveness.

HARD CASESFOR RESTORATIVE JUSTICE

Capital punishment:

There are certain crimes that arouse such public indignation, and that seem to place the offender
so far beyond restoration, that they may call into question the whole idea of restorative justice.
The most visible such crimes today are those for which the death penalty has been imposed.
Under recent Supreme Court rulings, the only crime punishable by death today in the United
States is murder. There are multiple reasons for opposing capital punishment asit is currently
administered in the United States, however. There are few places with the institutionalized racism
of our society is more evident than on death row. Persons of questionable moral competence--
e.g., mentally retarded persons and persons who committed crimes as minors--have become
subject to the death penalty. Thetypical costs of prosecuting a capital crimeto its conclusion in
the execution of a convicted prisoner far exceed those of incarcerating that prisoner for life.
Finally, there is increasing evidence that a significant number of people have been wrongfully
convicted and sentenced to death, most notably in the state of Illinois, and there is no reason to
regard lllinois as unique in this regard.*

Evenif these glaring shortcomings of the criminal justice system could be corrected, however,
restorative justice would insist that capital punishment iswrong. It iswrong because it is not
necessary to protect society. Anyone from whom society needs protection can be imprisoned for
as long as that person poses a threat to others. It is also wrong, furthermore, becauseit is
impossible to know that a person who has murdered can never be redeemed or restored. Asa
matter of faith and faithfulness, this possibility must be left open for every human being. Findly, it
iswrong because, as noted above, the only way to properly honor God's gift of lifeisto refuse to
deprive anyone of the life that God has given them.

The Presbyterian Church (U.S.A.) and its predecessor bodies have long been opposed to capital
punishment. The reasons for this are often misunderstood. Proponents of capital punishment
argue that those who have taken life deserve to die. They further argue that the only way to
express adequately the moral seriousness of this crimeisto take from those who commit it what is
most precious. Anything lessis seen to diminish the magnitude of the crime.

Opposition to capital punishment does not reflect the judgment that murderers do not deserve to
die. It reflects the conviction that it is not our human prerogative to render such judgment, nor is
it our place to take human life. God is the sovereign of life, and all life belongsto God. Fallible,
sinful human beings have no right to condemn anyone to death. Thisis also to say, of course, that
those who have committed murder have committed aterrible violation. For restorative justice the
proper way to express the value of lifeis by refusing to take it, even when taking it would seem to
be more than justified. The question is not, what does the murderer deserve? The question is,
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how can we as a people be faithful to God' s gift of life? Just as God did not demand the life of
Cain in recompense for the life of Abel, so we have no right to demand such life. And, as most
recently affirmed by the 197" General Assembly of the Presbyterian Church (U. S. A.), “capital
punishment cannot be condoned by an interpretation of the Bible based upon the revelation of
God'slove in Jesus Christ.”*

Hate Crimes:

Hate crimes are crimes that are motivated at least in part by hatred toward the members of a
status category, e.g., race, gender, ethnicity, religion, sexual orientation, national origin, to which
the victim is perceived to belong. The hate is usually evident in what the offender saysin
conjunction with the crime about the victim or the status category to which the victim belongs.
Hate crimes add criminal injury to prejudicial hate. A restorative justice perspective recognizes
that the harm of such crimesis hardly limited to the injury inflicted by the crimeitself. The harm
isrooted in the prejudice and hatred with which the offender regards the victim and all those who,
like the victim, are members of whatever group it is the offender despises.

A restorative justice response to hate crimes must include concern and support for the victim as a
person who is subject to the taunts, insults, threats, and potential violence of those who harbor
pregjudicial hate. More generdly, restorative justice regards all expressions of prejudice not Ssimply
asindividual behaviors but as manifestations of socially institutionalized attitudes and values.

Hate crimes are violations of human equality and dignity against entire groups of people that must
be addressed through measures that call for change both in hateful individuals and in the systemic
structures that perpetuate prejudicial attitudes and practices.

Appropriate legal responses to hate crimes include the commitment of resources within law
enforcement communities to the close monitoring and reporting of hate-based crimes, as well as
legidation to correct discriminatory practices that institutionalize prejudice. Resources of
governments as well as private citizens and organizations must be devoted to education, positive
socidization, and moral suasion to overcome al forms of prejudicia hate. The imposition of
“enhanced penalties’ for violent hate crimes, however, bear careful scrutiny.

Many civil libertarians maintain that the enhanced penalty provisions of most hate crimes
legidation are, or should be, unconstitutional. They point out that hate speech, however odious,
is constitutionally protected by the Bill of Rights. People should be held legally accountable for
their actions, but not necessarily for their words. Restorative justice, on the other hand, maintains
that people must also be held accountable for their hateful speech. Words can inflict real injury,
pain, and suffering. However, restorative justice a'so maintains that “enhanced penalties’ area
punitive, retributive approach to justice, not a restorative one.

In practice, “enhanced penalties’ almost always amount to longer or harsher sentences. Inthe
first place, greater punishment does not increase the likelihood that offenders will experience a
change of heart toward persons who belong to the group they hate. Nor are longer sentences
likely to result in safer streets.®® Moreover, there is strong reason to believe that those who are
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most likely to become subject to such penalties are not the chief offenders:
In the real world of the U. S. criminal justice system . . , whenever penalty enhancements
have been enacted to underline the seriousness of certain types of offenses, they are not
applied against those responsible for causing the greatest harm. Instead, they are
overwhelmingly applied to defendants with the fewest resources: the least access to
counsel, the least sophistication about the system, and, not coincidentally, the least social
status (that is, the least human value) in the eyes of prosecutors, judges, and juries. In
other words, poor people, people of color, and youth.*’

Finally, the ready resort to “enhanced penalties’ for hate crimes conceals a subtle resistance to the
more difficult tasks of trying to change the social, economic, and other life conditions that aid and
abet both prejudicial attitudes and crimina behavior. People who have been thwarted in life, and
especialy those who are socially or economically disadvantaged, tend to locate blame for their
circumstances with, and direct their hatred toward, some identifiable racial, ethnic, or other social
group. lronically, “enhanced pendlties’ for hate crimes may be a form of reverse scapegoating, a
means by which most members of society may divert attention from their own widespread and
pervasive patterns of institutionalized prejudice and discrimination to place the blame on an
aready disadvantaged segment of society. And even if many hate crimes are committed by
persons who are themselves in no obvious way disadvantaged, it must be noted,
Hate crimes are committed by specific individuas, but they target those within a
community who are seen as expendable or unworthy. In this sense, not only the individua
who commits an act of violence but the entire community is implicated in hate violence--
and so the community must also help to heal it.*

Communities must assume a significant measure of responsibility for hate crimes. They must also
hold themselves accountable for attitudes and practices of pregjudicial hate. “Enhanced penalties’
should not be used to displace the blame for hate crimes entirely on the identified perpetrators.

Other Harmful and Legally Proscribed Behaviors:

As dready noted, various forms of domestic violence place special burdens and obligations upon
restorative justice. The challenges of dealing with domestic violence are not unique to restorative
justice, however. Our traditional retributive justice system has notorioudly failed to address the
needs of victims and to provide the necessary protections often called for in the face of realistic
threats of domestic violence. Victims, or potential victims, of domestic violence require and
deserve special protection. Because of its focus on harm, not just legal violation, restorative
justice is quicker to recognize and respond to such threats as real harmsin themselves. The
necessity to find ways to deal with actual and potential offenders and to help them move beyond
their anger and need for control remains a continuing challenge.

Sexual predation is another form of behavior, found within as well as outside domestic
situations, that poses specia challenges for restorative justice, as it does for traditional retributive
justice. Again, restorative justice, with its focus on harm done, is better prepared to address the
needs of actual and potential victims. It must be acknowledged, however, that the goal of
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restoration for sexual predatorsis often not readily achieved. The psychologica and/or social
pathology of many sexual predatorsis such that they appear to be resistant to rehabilitation.
From amenta health perspective, sexua predation may be aform of menta illness, or a grievous
addiction, begging for therapeutic intervention. From a retributive justice perspective, itisa
crime deserving of punishment. The perspective of restorative justice does not limit viewing
sexually predatory behavior exclusively as either criminal behavior or as pathology, however. On
the one hand, society needs to be protected from sexual predators, whose actions constitute a
horrible form of violence against persons. On the other hand, though they need to be held
accountable, sexual predators also need help; they may even need to be protected from
themselves. A restorative justice approach may be best able to see this form of persona violence
as aform of harmful behavior that needs to be addressed with a continuum of coercively
restraining and potentially restorative measures.

Actsof terrorism also constitute a hard case for restorative justice. Restorative justice
recognizes acts of terrorism to be criminal acts. They can be acts of massive and terrible violence,
or they can be acts of ominous threat with minimal destruction. Whatever immediate damage they
inflict, they are also designed to instill terror, to disrupt and disturb normal ways of life, to rob
people of their sense of safety and equilibrium. Here again, however, restorative justice is better
prepared than retributive justice to recognize and address the harm of such acts. The victims of
terrorist acts must be of first concern. Their future safety, and the safety of the community or
society to which they belong, isintegral to that concern. Restorative justice also recognizes,
however, that terrorism does not arise or exist in avacuum. It isnot alocus of evil that can be
isolated, circumscribed, restrained, and permanently eiminated. It isasymptom of some larger
disease. It may be asign of mora and political failure, in which relationships among certain parts
of the world have gone terribly wrong. It must be understood in terms of these relationships, and
efforts must be concentrated not only on apprehending terrorists in order to prevent their
activities and to provide immediate protection to society but also on righting these relationships.
The materia circumstances and cultural rifts that breed terrorism must themselves be transformed,
both to alleviate the conditions that would motivate future new terrorists and to restore a sense of
safety to their prospective victims.

ISSUES FOR CONTINUED REFLECTION

Thisresolution is presented to accomplish several purposes:
1. Toidentify the biblical and theological bases for restorative justice that arein
continuity with clearly articulated positions taken by former General Assemblies;
2. To affirm the continuing use of restorative justice as the guiding metaphor for the
work, program, and ministry of the Criminal Justice Program of the Presbyterian Church
(U.S A);
3. To highlight ways in which restorative justice effectively addresses critical failuresin
our social, political, and economic relationships, many of them starkly reflected in our
crimina “justice’ system; and
4. Toillustrate the significance of arestorative justice perspective in reflecting upon
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particular kinds of violence that have become matters of contemporary political, socidl,
and religious debate.

A comprehensive treatment of restorative justice principles and practices would require a much
longer document. But even a more comprehensive document would not resolve al of the
guestions that may be raised by “changing lenses’ from a retributive to arestorative justice
perspective.*® Here are afew such questions that invite further reflection:

1. Given that restorative justice emphasizes accountability and restitution rather than punishment,
restoration rather than retribution, are there any forms of punishment that are restorative? |Is
there, in other words, a need for punishment, either on the part of the victim and society, or on
the part of the offender, that cannot be satisfied in any other way?

2. Itisoften said that punishment should fit the crime. However, wide latitude and great
disparity exist across our society in the punishments that may legally be imposed for agiven
crime. The same legal violation may result in alight sentence in one place and a harsh sentence in
another. Often there appears to be little correspondence between the seriousness of the crime and
the length of sentence that can be legally imposed.

On the other hand, restorative justice advocates would also point out that the particular
circumstances of any two individuals committing the same crime can differ amost infinitely. The
judicial system formally recognizes the need for “guided discretion” in the meting out of
punishments, an implicit acknowledgment that all violators of the same law do not deserve the
same punishment. What role should discretion have in our legal system? What dangers exist in
giving judges, prosecutors, or juries discretionary powers? Of what significanceisit that
prosecutors now wield much of the discretionary power that was formerly exercised by judges?

What aternatives might there be other than uniform or mandatory sentencing?

3. Isit possible for a person to be beyond restoration? Redemption? If capital punishment isto
be rejected on theological and moral grounds, is life imprisonment without parole a desirable
and/or acceptable alternative? What part does restorative justice have to play in the life of the
prisoner who may be facing life in prison?

4. Intheory, dl citizens stand equal before the law. In theory, justiceisblind. In redlity, patterns
of discrimination and disadvantage that exist in our society are reflected at every level of the
“justice” system. Governments appropriate more money for prosecutors than for public
defenders. Victims report, police arrest, prosecutors charge, juries convict, and judges sentence
certain categories of people as offenders more than others. How might advocates of restorative
justice work with other persons and groups in programs and ministries of social justice that seek
to achieve communities and a society affording equal opportunity and justice for all?

5. Why do we treat some crimes as more “crimina” than others? Usually, crimes against persons

are treated more severely than property crimes. Crimes of actual physical violence are usually
deemed more serious than non-violent crimes. Are these useful distinctions? Are there waysin
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which these distinctions may obscure dimensions of harm and suffering? Restorative justice
focuses on actual harm done, not just discrete actions defined as criminal. How might this
perspective require a re-evaluation of the seriousness of particular offenses? For example, “ street
crime’ isusually dealt with more severely than “suite crime” (white collar and/or corporate
crime). Isthat an accurate reflection of harm done, respectively, by such crimes? Are there ways
in which property crimes are also forms of violence? How are institutionalized forms of violence
to be compared to direct physical violence in terms of the harmfulness of their effects?

6. People have been and continue to be wrongly convicted. Sometimes they are wrongly
executed. More often, they are found to be innocent after many years of incarceration.* Inthe
past this has happened as a result of new evidence, changed testimony, or the confession of the
actual perpetrator. Today it also happens as aresult of more sophisticated forms of DNA testing
and analysis. Does society owe a debt to the wrongly convicted? Should a vindicated prisoner be
compensated for time spent in jail or prison? Should such a prisoner have the right to sue for
such compensation? Should such a prisoner, as plaintiff, ever be awarded punitive and well as
compensatory damages? What kind of value can be placed on time spent incarcerated? On loss
of relationships? On loss of reputation? On loss of opportunity? What measures would be most
just and fitting to restore awrongly convicted person to the life and community from which he or
she was taken? Are there casesin which society also owes a debt to those who are not convicted
but are found to be wrongly accused?

7. Every society requires some means by which to protect its citizens and to enforce those rules,
laws, and regulations that are designed to promote the genera welfare. Many church members
are employed by agencies of government that are committed to public safety and welfare. How
might the church work with police and other law enforcement personnel, probation officers,
attorneys, judges, corrections officials, and others in the criminal justice system in ways that
provide pastoral support to those employed in these capacities while also advancing the goal's of
restorative justice?
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APPENDI X
RESTORATIVE JUSTICE RESOURCE LIST--Presbyterian Criminal Justice Program:

Restorative Justice: Toward Nonviolence

92-page discussion paper on crime and justice, written by Rev.Virginia Mackey, revised,
updated, expanded in 1997. Present responses to crimes, victims, and violence, visions of
alternative models, and information about where restorative justice is happening. Six chapters
with discussion questions. Bibliography, resource listings, suggestions for how to use the
resource, Restorative Justice hymn, other worship materials. PDS #72-630-96-705. Free.

Program Guide for 1995 Criminal Justice Sunday
The "short form" of the origina [1990] discussion paper, with summaries of many of the
concepts, worship material, more. PDS #72-630-94-701. Free.

Restoring Justice Documentary

50-minute video produced by the Presbyterian Church (U.S.A.) for the National Council
of Churches; aired over NBC &ffiliated stations in 1996 and on other stations since then. Examines
the success of the restorative justice approach in several areas, including communities in Oregon,
Pennsylvania, Ohio, New Y ork, Colorado, and Minnesota. PDS #72-630-96-720. $5 plus
shipping/handling.

Script for Restoring Justice Documentary
Text of the video described above. PDS #72-630-96-725. Free.

Justice or "Just Deserts'? An Adult Sudy of the Restorative Justice Approach
By Rev. Virginia Mackey and Dr. Carolyn Shadle, a four-session study of the basic
principles and applications of restorative justice. PDS #72-630-01-707. Free.

The Church and the Criminal Justice System: Public Policy Statements of the Presbyterian
Church (U.SA.)
Policies adopted by General Assemblies from 1959 to 2000. Being updated and available
Spring 2002. [PDS # to be added.] Free. The following statements are of particular interest:
Statements of the Presbyterian Church U. S.
The Church and Criminal Justice, 118" General Assembly of the Presbyterian
Church U. S,, 1978;
The Church and Victims of Crime, 120" General Assembly of the Presbyterian
Church U. S,, 1980;
Statements of the United Presbyterian Church U. S. A.
Justice and the Imprisoned, 184™ General Assembly of the United Presbyterian
Church U. S A, 1972.
Criminal Justice Policy, 192™ General Assembly of the United Presbyterian
Church U. S. A., 1980;
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Prison Violence and Nonviolent Alternatives
Action by the 200th General Assembly (1988), Presbyterian Church (U.S.A.)

Whereas, the church historically was instru-
mental in the creation of prisons as a response to
criminal behavior; and

Whereas, prisons have proven to be violent
institutions used by the crimina justice system as
punishment and for punishment; and

Whereas, the United Presbyterian Church
U.S.A. has previoudy affirmed, "Society's goal
should be the abolition of prisons as they now exist.
The immediate agenda should be the establishment
of processes to reach that goal, developing and
implementing a philosophy of corrections that no
longer depends upon punishment per s (184th
General Assembly, 1972); and

Whereas, the Presbyterian Church U.S. has
previoudy affirmed, "While Christian faith in itself
cannot provide the details of a good justice system,
it can and should speak about the fundamental
motives and fina criteria for evaluating actual
practice and proposed plans in this area’ (118th
General Assembly, 1978); and

Whereas, the United Presbyterian Church
U.SA. has openly accepted and confessesitsrolein
the world as "ministers of reconciliation”
(Confession of 1967); and

Wheress, the United States of America, anong
the most prosperous of Western nations, imprisons
more of its citizens than any other Western nation;
and

Wheress, statistics indicate that approximately
one in four Black maes will go to prison in his
lifetime and that the United States' imprisonment of
people of color isthe highest in the world, indicating
that the use of prisonsin this country isaracial as
well asviolent issue
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Therefore, the 200th General Assembly of the
Presbyterian Church U.S.A.) (1988):

1. Strongly reaffirms the theology of previous
General Assemblies that urged individual
Presbyterians and the entities of the Genera
Assembly to advocate a social order where
compassion and justice characterize efforts
toward thosein the crimina justice system. We
reaffirm the actions that previous Genera
Assemblies have identified as necessary to
bring justice and compassion into the fabric of
the prison system, including the abolition of
prisons as they now exist, changing a prison
system that is based on the concept of
punishment to one that encourages the
restoration of the offender to the community,
and the development of alternatives to
incarceration.

2. Directs the Socia Justice and Peacemaking

Unit to design a publication that presents
nonviolent aternatives to imprisonment.

3. Directsthe Moderator to communicate with all

date governors, legidative judicial committees,
and correctiona officids to express the concern
of the 200th General Assembly regarding
violence and punishment in prisons and the need
to develop a nonpunitive philosophy that
stresses the use of the least redtrictive
alternatives to imprisonment, including
community-based corrections.

4. Directsthe Moderator to communicate with all

prison wardens the Genera Assembly's concern
about the negative effect of isolation on the
human spirit and the need to move toward a
more reconciling philosophy of corrections,
asking what steps are being taken in their
facilities to move toward the goal s stated above,
and to encourage synods and presbyteries
through their appropriate committees to begin
related conversations with prison wardens and
boards.
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